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INTRODUCTION. 



The holders of the Territorial Bonds of Florida 
presented to the Commissioners, through the Agent 
of the British Government, a claim for the payment 
of these obligations by the United States ; and the 
arguments in the case were heard by them on the 
20th day of June, 1854. Mr. Bolt, Q.C., and 
Mr. Cairns, argued the case for the Bondholders, 
assisted by Mr. Hannen, Her Majesty's Agent on 
the Commission, as counsel; and their opening 
arguments having been concluded, the Agent for 
the United States delivered the following reply. 
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BEFORE THE COMMISSIONERS. 



CLAIM 



THE FLORIDA BONDHOLDERS. 



This is a claim now presented for the first time 
against the Government of the United States for the 
payment of the interest, and ultimately the principal 
of certain bonds issued by the territorial govern- 
ment of Florida, and also for the payment of other 
bonds issued by banking corporations, and guaranteed 
by that government. 

In the minds of disinterested Americans but one 
opinion exists on this subject. The conviction is 
universal that there can be no constitutional or legal 
obligation on the part of the United States to pay 
the debts of a territory, and it would be a work of 
supererogation to attempt to prove this proposition 
before an American judge; but as the question 
seems not to be so evident to Englishmen, and as 
much importance has been given to it here by the 
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two learned and distinguished counsel who have 
been heard for the bondholders and Her Majesty's 
Government, I deem it respectful to submit the 
reasons for this conviction of the American people. 

As this question is more important, from the 
constitutional principles involved, than perhaps any 
other that will come before the Commissioners, I 
desire to indicate the manner in which it is brought 
before them. The British Government has refused 
to present it to that of the United States, and it has 
at no time been a subject of discussion between 
them, either before or at the signing of the Con- 
vention. And when it is considered that England 
never refdses to urge upon the Governments of 
other countries the just and lawfcd demands of her 
subjects, it will not be difficult for the Commis- 
sioners to perceive why she never presented this 
claim to the Government of the United States. It 
comes up, then, as a mere nominal claim, classed by 
the afction of the British Government with many 
others which have been deemed groundless, and 
which the agent of Her Majesty's Government, at 
the instance of the claimants, has been permitted to 
present to the Conmiissioners, in order, I presume, 
to have them aU disposed of. Under these circum- 
stances, it is fair to conclude that Her Majesty's 
Government does not consider it embraced by the 
Convention, but has rather yielded to the impor- 
tunities of the claimants, that they may hereafter be 
estopped from making any claim against their own 
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Government. In this view of the case I might here 
properly object to the jurisdiction of the Commis- 
sioners, and I have no doubt of the right to have it 
sustained, but, so far as I am concerned, I shall 
waive any such objection, because I believe the 
result will be more satisfactory to the claimants. 
They will, I feel confident, if justice is done, have 
added to the judgment of their own Government, 
practically given, the concurrence of the Commission 
that there is no just or legal claim against the 
United States. 

It may be that persons interested in these bonds 
are now present, and I therefore wish to observe that 
it is matter of very great regret to me, as I doubt not 
it is to a large majority of my countrymen, that these 
bondholders should be in the situation in which 
they now find themselves. I am acquainted with 
some of theni, for whom I entertain sentiments of 
friendship, yet I cannot refrain from expressing my 
astonishment that men ordinarily so sagacious as 
they are in mercantile operations should have been 
enticed into purchasing the bonds of the territory of 
Florida, as obligations of the United States; and 
still more that this transaction should have been 
closed and years passed by without one single refer- 
ence having been made to the liability of the Federal 
Government. However this may be accounted for, 
whether they simply failed to exercise that caution 
which is to be expected of any one when investing 
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liis money, or whether they were induced, by the 
temptation of high interest, to accept bad security, 
it is not for me to inquire; I am to show that, 
whatever be the cause of their misfortune, they have 
no claim on the United States for relief. 

Although the learned counsel for the bondholders 
has stated the case to the Commissioners, I must 
beg leave also to submit my view of the manner in 
which the claim, if there be one, is supposed to 
arise. 

Florida was ceded by Spain to the United States 
the 22nd of February, 1819, in fall property and 
sovereignty, and it may not be unimportant to state 
that it was also agreed that the inhabitants thereof 
should be incorporated into the union as soon as 
consistent with the principles of the Federal Con- 
stitution, and admitted to the enjoyment of all the 
rights, privileges, and immunities of citizens of the 
United States. The authority by which Congress 
proceeded to organize a territorial government will 
be found in the 3rd section of the 4th article of 
the Constitutionl and is in the following words : — 
" Congress shall have power to dispose of and make 
all needful rules and regulations respecting the ter- 
ritory or other property belonging to the United 
States." 

By virtue of the cession and this provision of 
the Constitution, Congress authorized the Presi- 
dent to take possession of the territory, and pro- 
vide for its government, until it should otherwise 
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order. In 1822 a law was passed by Congress 
establishing the territorial government of Florida, 
which was in fact a constitution for the people of 
the territory, and as it is important the Commis- 
sioners should fully understand the nature of that 
constitutional charter, I must beg leave to refer to 
its details. 

It provides for the appointment by the President 
of a Grovemor in whom the executive power is 
vested, and he is clothed with the usual executive 
powers possessed by the governor of a State. A 
secretary of the territory was also appointed by the 
President. The legislative power was vested in the 
Grovemor and thirteen discreet persons, inhabitants of 
the territory, called the Legislative Coimcil, who 
were appointed annually by the President. This 
body had power to alter or repeal the laws in force 
at the commencement of this Act, and possessed, 
besides, the broad and comprehensive power ''to 
legislate on all rightfvl subjects of legislation !' 

The Governor was required to publish throughout 
the territory all the laws passed by this Legislature, 
and on or before the first day of December in each 
year, to report the same to the President of the 
United States, to be laid before Congress, which, 
" if disapproved of by Congress, should thenceforth be of 
no force'' This is the provision of this Charter on 
which the learned counsel for the bondholders and 
the British Government has founded the liability of 
the United States ; but before considering the validity 
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of his argument based upon it, I wish fiirther to 
submit certain provisions of the laws of Congress 
relating to the government of the territory. 

In this as in all previous territorial governments, 
the Legislature had no power over the primary dis- 
posal of the soil, nor to tax the lands of the United 
States, nor to interfere with the claims to lands 
within the territory. 

The judicial power was vested in two superior 
courts, one for East and one for West Florida, and 
such inferior courts as the Legislative Council might 
from time to time establish. After holding certain 
terms of court the judges were entirely under the 
control of the territorial government, aad they were 
required to take jurisdiction of all cases, civil and 
criminal, arising under the laws of the territory then 
in force, or thereafter to be enacted, and of aU cases 
arising under the Constitution and laws of the United 
States. The laws of the United States were extended 
to the territory, and its existing laws declared in 
force till repealed or altered by its Legislative 
Council ; and, like all former territories, Florida was 
authorized to send a delegate to Congress. 

An important change was made in the mode of 
appointing the Legislative Council in the year 1826, 
which appears to have been wholly overlooked by 
Mr. GrUpin, the American counsel for the bond- 
holders, whose printed argument has been put into 
this case. At that period, which was long anterior 
to the passage of the territorial laws out of which 
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this debt originated, Congress amended the Con- 
stitutional Charter, so as to give to the people the 
annual election of the Legislative Council. This 
secured to them the means of governing themselves 
in the most complete manner, and of changing any 
member of the Council who did not act conformably 
to their wishes. These are the essential provisions 
of the laws of Congress important to be stated in 
this connexion. 

We have thus seen that Congress created for the 
people of the territory, not an agency, as Mr. Gilpin 
asserts in his argument in behalf of the bondholders, 
but it established a government, by which the people 
could execute their purposes. The extent and nature 
of the powers embraced in the organic law, show 
that it was a government. It had the usual powers 
exercised by the government of a state. Process ran 
in the name of the territory, and it had complete 
civil and criminal jurisdiction. There was not a 
state of the Union more completely sovereign within 
its sphere, for it possessed the express power " to 
legislate on all rightful subjects of legislation/' and 
to grant charters of incorporation, had been esta- 
blished by fifty years' habitual exercise, both in a 
state and territory, as a rightful use of that power. 
No one, before the discovery was made by Mr. Gilpin, 
ever heard of an agent possessing the power of life, 
and liberty, and taxation without limit. It is an 
abuse of language to caU the organization exercising 
such powers an agency. AU the writers agree in 
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calling that which performs these functions a govern- 
ment. 

In pursuance of the authority derived from the 
Constitutional Charter, the important provisions of 
which I have recited, the Legislative Council, soon 
after its organization, commenced to grant charters 
of incorporation to academies, turnpike road com- 
panies, and other necessary corporations under a 
duly organized government. This continued to be 
done for more than ten years, during which period 
upwards of sixty acts of incorporation were passed. 
The acts under which the present claim is said to 
arise, were passed at the session of the Legislative 
Coimcil held in 1835, and I shaU give briefly the 
essential provisions of these laws, in order to show 
the nature of the obligations created by them. 
In that year the Legislative Council enacted a law 
to iucorporate the subscribers to the " Union Bank 
of Florida," with a capital of one million doUars, and 
giving the privilege of increasing it to three millions, 
which capital was to be raised by means of a loan, 
on the faith of the territory. 

The owners of real estate situated in the terri- 
tory of Florida,. and who were citizens thereof, were 
the only persons entitled to subscribe to the stock. 
To secure the payment of the interest and principal 
of the bonds to be issued by the territory, and to 
raise the capital, the subscribers to the stock were 
bound to give bonds and mortgages on land and 
negroes, at least equal in value to the amount of the 
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stock taken. The Charter further stated, tibat in 
order to facilitate the negotiations by the bank of 
the said loan, the faith of the territory was thereby 
pledged for the security of the interest and principal 
of the bonds, so authorized to be issued, payable in 
24, 26, 28, and 30 years respectively, and bearing 
an interest of six per cent, per annum. In these 
bonds the territory acknowledges its indebtedness to 
the Union Bank of Florida, and promises to pay to 
the order of the president and directors thereof. 
They were duly executed by the governor and trea- 
surer of the territory, and delivered to the bank to 
be negotiated. The surplus profits of the bank were, 
after paying interest and expenses of its manage- 
ment, to be retained and used as additional capital, 
until the amount equalled the bonds issued to procure 
the original capital. Thereafter the Legislature might 
direct dividends to be paid, one moiety to the terri- 
tory of Florida, in consideration of the aid afforded 
in raising the capital of the bank, and the other 
moiety to be divided among the stockholders. 

About the same time, another act of the territorial 
legislature of Florida incorporated the " Southern 
Life Insurance and Trust Company," with a capital 
of two millions of dollars, and having power to 
increase it to four millions. This corporation pos- 
sessed very extensive trust powers, together with 
those of banking. 

In order to enable this company to make loans 
and discounts beyond the amount of its capital, it 
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was authorized to issue certificates of one thousand 
dollars each, bearing not more than six per cent, 
interest, and redeemable within the limits of the 
Charter, which was for fifty years, at such time as the 
governor and company might agree upon. It was 
made the duty of the governor, by this law, to 
endorse on these certificates the words, ^^ fftmranteed 
by the territory of Floriday' and sign his name and 
title of office thereto, and return them to the com- 
pany ; and the faith of the territory was thereby 
pledged for the faithftd payment of said certificates. 
Mortgages were to be taken on personal and real 
estate, as a security for the payment of the interest 
and principal of the territory's liabilities ; and in 
case of the default of the company to pay interest or 
principal, the Court of Appeals in that territory could 
issue process, and sell property or choses in action of 
the company sufficient to indemnify the territory 
against loss. The company had the ordinary power 
of corporations of suing and being sued, and was in 
all respects rendered, by the laws of the territory, 
legally responsible. 

Under these territorial laws, both the Bank and 
the Trust Company sold a portion of these obligations 
in the United States and in Europe, and commenced 
business. It is not necessary to inquire how long it 
was carried on ; it will be sufficient for my present 
purpose to state that, after the lapse of a few years, 
the Trust Company could not pay the interest on the 
certificates, nor the Bank the interest on the bonds, 
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and the holders of them applied to the territorial 
government to redeem its pledge, but, under various 
pretexts, it also refused to pay it. The State of 
Florida has, it is alleged, acted in the same manner in 
regard to these obligations, and as that State has been 
admitted into the Union without any provision for 
their payment, the holders of them have now brought 
the matter before this Commission, and ask it to 
decide that the Government of the United States is 
bound to pay these debts of Florida. I shall now 
endeavour to show that no such obligation exists. 

In England, it is not generally understood that 
the Grovemment of the United States is one of limited 
powers, not simply restrained by the theoretical 
checks and balances of one branch of the government 
upon another, but its boundaries are defined by a 
written instrument, which every member of it is 
sworn to support. I never yet have met with any one 
educated under the governments of the Old World, 
who could understand and appreciate the obligations 
of a written constitution, and I do not find that the 
learned counsel who opened this discussion is an 
exception to the rule. The Constitution is supposed 
by them to be a creature of the Legislature, which 
may be varied to suit expediency* Englishmen, 
when referring to the Constitution of the United 
States, invariably regard it as having the same 
adaptiveness to suit the opinions of the hour as the 
British Constitution, which is a mere form of govern- 
ment, existing in the traditions and history of the 
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country, in no two minds possessing the same attri- 
butes, and under which any power may be exercised. 

In the United States, this omnipotent political 
power exists nowhere in an organized form. It is 
retained by the people. When we speak of the Con- 
stitution we mean a writing, a great fundamental 
law, which prescribes the manner in which the public 
authority shall be administered, a statute passed by 
the people themselves — ^that true source of all poli- 
tical power — ^and wherein they agree to organize a 
government and define its powers. Here is the Con- 
stitution itself, the instrument by which the Ameri- 
can people have done this; and it is written in 
language so plain and simple, that any one who 
reads may understand it. Whoever asks for the 
exercise of a power by the Grovernment of the United 
States, must show that there is authority for what 
he seeks in that Constitution. 

I cannot too strongly impress this view of it upon 
the minds of the Commissioners. So influential are 
the prejudices of education, that Englishmen, regard- 
ing the Parliament as aU-powerfiil, unconsciously 
act upon the principle that the Government of the 
United States is possessed of the same powers as 
their own. This is a fundamental error. The sources 
and the amount of power are widely different. In 
England, formerly all power was vested in the Crown, 
and from time to time it has been yielded to Parlia- 
ment ; while in the United States it has ever been 
possessed by the people. In forming their Grovern- 
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ment, they delegated a portion of their power in the 
constitution of the United States, to be exercised for 
the good of the whole. So far they constituted 
themselves one nation. Another portion they re- 
tained,^ and the remainder, which is by far the largest 
division of it, they, in separate and distinct com- 
mimities, have delegated to their state governments. 
Each government — ^national, state, and territorial 
— ^is sovereign within its sphere pointed out by its 
own constitution, but has no authority beyond it. 
There is not, then, I repeat, in the United States, 
any legislative body sovereign in the sense in which 
that power is exercised by the British Parliament. 
That sovereignty is alone to be found in the people, 
and I desire this distinction to be kept in view during 
this discussion. 

This being the true exposition of the Government 
of the United States, let us exaiiiine the Constitu- 
tion and see what powers it contains, whether there 
is in it any authority to pay the debts of Florida. 

In the eighth section of the first article of the 
Constitution the powers of Congress are enumerated, 
and with the permission of the Commissioners I 
will read them. 

" 1. Congress shall have power to lay and collect 
taxes, duties, imposts, and excises, to pay the debts, 
and provide for the common defence and general 
welfare of the United States. * * * 

"2. To borrow money on the credit of the United 
States. 
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" 3. To regulate commerce with foreign nations, 
and among the several States, and with the Indian 
tribes. 

" 4. To establish a uniform rule of naturalization, 
and uniform laws on the subject of bankruptcies 
throughout the United States. 

"5. To coin money, regulate the value thereof, 
and of foreign coin, and fix the standard of weights 
and measures. 

" 6. To provide for the punishment of counterfeit- 
ing the securities and current coin of the United 
States. 

"7. To establish post-offices and post-roads. 

"8. To promote the progress of science and 
useful arts, by securing, for limited times, to authors 
and inventors the exclusive right to their respective 
writings and discoveries. 

"9. To constitute tribunals inferior to the 
Supreme Court. 

"10. To define and pimish piracies and felonies 
committed on the high seas, and offences against 
the law of nations. 

"11. To declare war, grant letters of marque and 
reprisal, and make rules concerning captures on land 
and water. 

" 12. To raise and support armies, but no appro- 
priation of money to that use shall be for a longer 
term than two years. 

" 13. To provide and maintain a navy. 



Digitized by 



Google 



19 

"14. To make rules for the government and 
regulation of the land and naval forces. 

"15. To provide for calling forth the militia to 
execute the laws of the Union, suppress insurrec- 
tions and repel invasions. 

"16. To provide for organizing, arming, and 
disciplining the militia, and for governing such part 
of them as may be employed in the service of the 
United States, reserving to the States respectively 
the appointment of the officers and the authority of 
training the militia acccording to the discipline 
prescribed by Congress. 

"17. To exercise exclusive legislation over the 
district of Columbia, and places purchased for the 
use of the general Government ; and 

"18. To make all laws necessary and proper for 
carrying into execution the foregoing powers, and 
all other powers vested by this Constitution in the 
Government of the United States, or in any depart- 
ment or office thereof" 

This embraces the authority of Congress. We 
have seen that there is a power to borrow money on 
the credit of the United States and pay the debts of 
the national Government, but there is none to 
borrow on the credit of a territory, or to pay its 
debts. The answer of the learned counsel is, that 
by the law under which the territorial government 
was organized, the acts of Florida were to be laid 
before Congress, which body had the right to dis- 
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approve of any territorial law, and not having done 
so in this case, the act of the territory becomes the 
act of Congress, and hence a debt of the United 
States. 

The requirement in the law of Congress, that all 
laws passed by the territorial legislature should be 
reported to Congress, and if disapproved by that 
body should thenceforth be of no force, was not a new 
principle introduced for the first time into the Con- 
stitutional Charter of Florida. It had been equally 
prominent in the laws for the organization of every 
territorial government from the establishment of the 
Constitution. The ordinance of 1787 for the 
government of the north-western territory, con- 
tained it; and ever since that period it has been 
copied from that, in the formation of new territorial 
governments, yet no one ever pretended until now 
that the reservation of that right by Congress ren- 
dered the United States liable for the contracts of 
the territories. Among the reasons that may be 
suggested for this policy was the interest of the 
whole Union in the public lands, and it was deemed 
expedient to retain the authority to prevent any 
interference with them. Even the positive assent 
of the Congress to state laws of incorporation, has 
not been held to bind the United States to perform 
the obligations arising under such laws. This is 
well fcuown to all persons acquainted with American 
legislation. In 1790, Congress assented to a law of 
Ehode Island incorporating certain persons by the 
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name of the Eiver Machine Company, and in 1798, 
to a law of Massachusetts, incorporating a company 
to keep in repair a pier at the mouth of the 
Kennebeck Biver. Many other instances might be 
cited in which the United States expressly consented 
to state laws, and no obligation was ever supposed 
to be incurred by the National Government. If none 
is assumed by expressly confirming a state law, the 
United States cannot become bound by simply 
requiring a territorial law to be laid before Con- 
gress. It was merely the exercise of that super- 
vision which has been practised for three-quarters of 
a century without responsibility for the debts of 
territories. Every State in the Union gives to 
certain corporations the power to contract debts, 
and oftentimes cities are required to submit the law 
by which a debt is contracted for the aflBrmative 
approval of the State Legislature, but the State does 
not thereby become bound, any more than the court 
is held bound for the conduct of the guardian whose 
appointment it had approved. The guardian's course 
is pointed out by law, and he is to act within the 
sphere which it assigns to him. It is so with 
corporate bodies. Ours is literally a government of 
corporations, with written constitutions, and the 
principle that their power is complete within the 
sphere pointed out by these constitutions runs 
through the whole. The doctrine that would hold 
the granting power responsible for their acts would 
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not only be at war with all the legislation of the 
country, but presume that the American people 
know nothing of the laws under which they live. 

In Mr. Grilpin s statement, to which I have already 
referred, he asks the question, whether tlie objection 
taken by the Committee of the Territorial Legisla- 
ture, " That the obligations were imposed by those 
who were, in fact, and in law, officers of the United 
States, and not of the people of Florida, can be 
overlooked." That is, Mr. Grilpin means to assert 
that the legislature of that territory was composed 
of officers of the United States, notwithstanding 
the members of it were elected annually by the 
people, and were in every respect their agents. 
Neither was the Governor, who constituted the 
remaining part of the Legislature, an officer of the 
National Government, but he was an officer of the 
Territory. It is true he was appointed by the 
President, but he could not be governor of that 
Territory and at the same time an officer of the 
United States. There is no such office as Governor 
of the United States known to the laws of the 
Federal Government. It might more reasonably be 
contended that the Governor of Canada, or any 
other British province, is a Governor of England, 
Formerly, the Mayor of New York City was ap- 
pointed by the Governor of that' State ; and accord- 
ing to this argument of Mr. Gilpin, deriving the 
appointment from that source, would make the chief 
officer of the city the Mayor of the State. I 
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apprehend it is quite a mistake to snpjpose that such 
reasoning can influence this Commission. 

It can hardly be an objection on the side of the 
bondholders that the Governor, the only part of the 
Legislature not immediately chosen by the people, 
did not veto the Bill, but permitted the will of the 
people to become law. The objection raised by the 
Governor was in favour of the more complete 
sovereignty of the people. The law had passed for 
the establishment of the Union Bank requiring the 
express sanction of Congress before taking effect, 
and on this provision the Governor of the Territory 
(Duval) observes :^r" I object to this section of the 
Bill, because it is not essential to its validity, and 
wiU most probably defeat the measure. Under the 
organic laws the powers of legislation extend * to aU 
rightful subjects of legislation' Within this limit its 
powers of legislation are complete and uncontrolled 
in the initiatory enactment of a law, although under 
the negative retained by Congress it may declare 
such law null and void. This negative, however, 
neither interferes with the primary exertion of the 
legislative action by the council, nor relieves it from 
its own responsibility in the exercise of its discretion. 
Why the necessity of the mortifying admission that 
the Legislative Council of Florida feels itself in- 
competent to exercise the powers conferred upon it 
by its Charter, or reluctant to assume that responsi- 
bility which duty and a just regard for the rights of 
the citizens of Florida impose. In passing the 
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Bill, the Council must have assumed that it came 
within the legislative sphere of its powers and rights, 
and was, in its opinion, required by the interests of 
those for whom we legislate. Why, then, in this 
more than any other case, seek to add to it a sanc- 
tion not required by the provisions of our Charter? 
Why, to give effect to this law, require an express 
assent, when as to other laws they are deemed 
perfect and valid until annulled by express negation 
of Congress ? In the most important of all laws, 
those which affect the liberty or life of a citizen, we 
are wont to rely upon our own discretion and 
responsibility. Of all the charters granted by the 
Legislature incorporating banks in this territory, 
no instance has occurred where the express assent 
of Congress was required before the charter could 
become a law ;" and he adds " that he sees no good 
reason for departing from that rule in this case." 

By this course of reasoning, the Governor 
satisfied the Legislature that they ought not to 
require the assent of Congress, and that provision 
was stricken from the bill, so that it was, in fact, 
passed by the people themselves. What becomes, 
then, of Mr. Gfilpin*s assertion, that this debt was 
created by those who were officers of the United 
States ? It is wholly without foundation. 

The message of the Governor, on this subject, 
was before the world when these bonds were sold, as 
well as the previous action of the Legislature in 
granting upwards of sixty charters of incorporation, 
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with the power to contract debts, and it was not 
imagined that these were acts of the Federal Grovem- 
ment till Mr. Gilpin, the American attorney for the 
bondholders, announced the discovery. But if these 
bonds are obligations created by officers of the 
United States, so are the debts of turnpike-road 
companies, and academies, and every corporation 
chartered by the people of Florida. And in this 
case, which does not differ in principle from them, it 
was entirely an after thought, and totally unworthy 
the people of that territory to attempt to shift the 
responsibility of the debt which they had deUberately 
contracted upon the United States. Besides its own 
faith, it is now contended on the part of the 
claimants that the territory also pledged the faith of 
the United States. This was not the opinion of 
Governor Eaton when the Act to incorporate the 
"Southern Life Insurance and Trust Company" 
was before hiTn for his approval. His language is 
so clear and conclusive on this point, that I must 
beg to cite a portion of his message to the Legis- 
lature, returning this Bill, and suggesting certain 
alterations. He says, — " The guarantee of a state 
or territory is nothing more than a mere promise to 
do a particular act. There is no compulsory authority 
whereby the fulfilment of the promise can be enforced — 
it is but the assurance of plighted faith ; though it is 
that which the sovereignty making it will always 
be careful to redeem. If, then, from any unforeseen 
casualty this chartered company shall fail or omit to 
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discharge its incurred obligations, a liability on the 
part of this territory will arise; and hence does 
prudence dictate to the representatives that an 
offered guarantee of the public faith shall not b 
carried beyond a point of safety to those whose 
interests are here represented." 

No reference is here made to the plighted faith 
of the United States. Grovemor Eaton knew that 
there was no power in Congress or the Territorial 
Legislature to pledge the United States to any such 
debt ; and he publicly warned the Legislature and 
the people of the territory, if this corporation should 
fail to discharge its obligations, a liability on the 
part of the Territory would arise. With this solemn 
warning before the purchasers of these securities, it 
is idle for them to contend that they invested their 
money in them under the expectation that the 
United States was in any way responsible for their 
payment. 

If, however, other proof be wanting on this point, 
we have only to look back to the price of United 
States' stock in London and the price of Florida 
bonds at that time. The bonds of the Union Bank 
of Florida were sold at ten per cent, below par, 
while the United States' stock was selling much 
above it. In the face of this notorious fact it seems 
to me extraordinary to maintain that the purchasers 
of these Florida bonds believed they were guaranteed 
by the United States. 

A complete confirmation of this view of the sub- 
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ject is aflforded by the action of Great Britain in 
regard to her colonies. Over these possessions 
Parliament has much more control than Congress 
exercises over the territories of the United States. 
The colonists contract debts and make loans ; and 
although these acts are directly approved by Her 
Majesty's Grovemment, with the sanction of Parlia- 
ment, yet the British empire is not bound for their 
payment. On this point I desire to submit to the 
Commissioners a bond of the province of New 
Brunswick which I have before me. It will be 
seen that the form of the bond runs thus : — 

"province of new BRUNSWICK. 

" Under the authority of the Legislature of New 

BruTismck. 
" The Lieutenant-Governor, on behalf of said pro- 
vince, and by virtue of the authority vested in him 
by an Act of the General Assembly of the same, 
entitled * An Act to facilitate the Construction of a 
Eailway from St. Andrews to Quebec,' which Act 
has been approved and allowed by Her Majesty, has 
hereunto set his hand and afl&xed his seal of office." 

This bond, as we shall hereafter show, is similar 
to those issued by the territory of Florida; and 
when the relation of the colony to the imperial 
Government is considered, it certainly ought to have 
equal extent of obligation. Every Act that is 
passed by the colonies is assented to by the British 
Government ; and in this case the world is notified 
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of this assent by its being expressed in the bond. 
Besides, the law was passed by a legislature, two 
branches of which — ^namely, the Governor and 
Council — ^were appointed by the Crown ; neverthe- 
less, it is nowhere contended in England that the 
debt created under this law by the issue of these 
New Brunswick bonds is guaranteed by the British 
Grovemment, and their low price, in the market in 
comparison with a loan really guaranteed is con- 
clusive on this point. This case being within the 
knowledge of the claimants, it is remarkable that 
they should come before an inteUigent tribunal and 
ask it to say that the United States guaranteed the 
territorial bonds of Florida. 

In order to make this comparison between the 
colonial and Florida bonds still more clear to the 
Commissioners, I will read from the law of Florida 
incorporating the Union Bank a copy of the bond. 
It is in these words : — 

" One Thousand Dollars, 

" Know all men by these presents, That the Territory 
of Florida acknowledges to be indebted to the 
* Union Bank of Florida* in the sum of One Thousand 
Dollars ; which sum the said Territory of Florida pro- 
mises to pay, in lawful money of the United States, 
to the order of the President, Directors, and Com- 
pany of said bank, on the day of , 
in the year one thousand eight hundred and 

, with interest at the rate of per 
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centum per annum, payable half-yearly at the place 
named in the indorsement hereon — ^viz., on the 

day of and on the day 

of every year, until the payment of said principal 
sum. In testimony whereof, the Grovemor of the 
Territory of Florida hath signed, and the Treasurer 
has countersigned, these presents, and caused the 
seal of the territory to be aflixed thereto at Talla- 
hassee this day of in the year of 
our Lord (Signed) " A. B., Governor. 

(Coimtersigned) " C. D., IVeasurer'' 

There is not in this bond any pledge or guarantee 
by the United States, and no intimation that it has 
ever been approved by that G^ovemment. Is it not 
plain, according to the British construction in the 
case of the New Brunswick loan, and for a much 
stronger reason, too, that there can be no liability 
of the United States to pay this bond ? But I have 
before me another bond issued by the Government 
of Canada, to which I would call attention : — 

"province of CANADA. 

" Under the authority of the Parliament of the 
Province of Canada. 
" The Government of Canada 

Promises to pay to the Bearer 
The sum of One Hundred Pounds sterling, 

" Twenty-five years from and after the first day 
of August, one thousand eight hundred and forty- 
nine, likewise the interest thereon from same date. 
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at the rate of six per cent, per anniun, to be paid 
half yearly on presentation of the proper coupons for 
the same, as hereunto annexed, on the first day of 
August and the first day of February in each year, 
at the ofl&ce of the Messrs. Baring Brothers & Co., 
London. 

" Signed and dated at Montreal this fifteenth day 
of , one thousand eight hundred, &c. 

(Seal.) , Beceiver-General. 

, Inspectar-General.^' 

This bond does not bind the Imperial Grovem- 
ment, although the law for its creation was, under 
the authority of Parliament, approved by the Crown. 
The British, like every other Government, contracts 
by express stipulation, and I shall now show by 
reference to another Canada loan what it deems 
necessary in order to bind the Government to pay 
the debt of a colony. It will then be readily seen 
that no such act or guarantee was given by the 
United States in the case of the Florida bonds. 
Here is the bond to which I refer. It is in the 
follovmig words : — 

"province of CANADA. 

" Guaranteed Loan. 
" Under the authority of an Act of the Imperial 
Parliament of the United Kingdom of Great Britain 
and Ireland, passed in the 6th year of Her Majesty's 
reign, entitled, ' An Act for guaranteeing the pay- 
ment of the interest on a loan of one million five hun- 
dred thousand pounds, to be raised by the Province of 
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Canada/ and of an Act of the Legislature of the Pro- 
vince of Canada, passed in the same year, entitled, 
* An Act to authorize the raising, by way of loan in 
England, the sum of one million five hundred 
thousand pounds sterling, for the construction of 
certain public works in Canada/ This debenture 
entitles the bearer, twenty years after the date 
hereof, to the sum of five hundred pounds, lawful 
money of Great Britain; likewise, to interest thereon 
at the rate of £4 per cent, per annum, payable half- 
yearly in London, at the Bank of England, on pre- 
sentation of the proper coupon for the same, namely, 
£2 per cent, on the 1st of July, and £2 per cent, on 
the 1st of January, in each year. The same being 
charged on the Consolidated Eevenue Fund of the 
said Province of Canada, next after the charges made 
thereon by law at the time of the passing of the said 
Act of the Province of Canada — ^And until the said 
principal sum be repaid, the said interest is guaran- 
teed by Her Majesty on the Consolidated Fund of 
the United Kingdom of Great Britain and L'eland, 
under the authority of the said Act of the Imperial 
Parliament. 

" Dated Treasury Chambers, Whitehall, this 2nd 
day of January, 1853. 

(Signed) Henry Goulburn, 
A. Pringle, 
Henrt Baring, 
"Being three of the Commissioners of the 

Treasury, duly appointed by Her Majesty 

to raise the said loan." 
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This is an obligation whicli, because it was assented 
to by it, binds the British Government. It is so 
expressed on its face, and, in consequence, it was 
negotiated on much better terms than the unguaran- 
teed bond of Canada. The guaranteed loan bears 
four per cent, interest, while that which is not, bears 
an interest of six per cent. If the United States 
had guaranteed the Florida bonds, they would have 
done it in a similar form by law, and the price of 
them would then have been at least equal to that of 
United States stock selling in London at the same 
time. But the government of the United States 
never in any way acted on or approved of the Florida 
loan, and the bonds of that territory sold in London, 
considering the interest allowed, at about ten per 
cent, below par, while the stock of the United States 
sold above it. Under no circumstances could clearer 
proof be given that the purchasers of the Florida 
bonds knew that the United States Government was 
not liable for their payment. 

It is alleged by Mr. Gilpin that Congress knew 
the nature of these charters before the bonds were 
sold and the money paid. Suppose this to be true ; 
did the United States become responsible by declin- 
ing to interfere with the people of Florida in govern- 
ing themselves? Mr. Gilpin says that obligation 
arose, because "the action of the territorial legis- 
lature from first to last was the action of Congress. 
In no constitutional aspect had that legislature any 
authority except as the agent or on behalf of Con- 
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gress/' K this be true, tlien not only the laws for 
the creation of the Union Bank of Florida, and the 
Southern Life Insurance and Trust Company, are 
laws of the United States, but every other act of that 
territory will have the same force and extent of 
operation. If Congress can delegate its power to 
a Territory to enact laws for the whole Union, it may 
authorize these corporations or their presidents to do 
so, and instead of having a limited government in 
the United States, we should at once be launched 
into an undefined region of power where no free 
government could exist. Even in England, where 
the Parliament enjoys political omnipotence, what 
would be said if it should grant to the Bank of Eng- 
land power to pass laws for the British Empire ? 
Who would not call it usurpation — a violation of 
the Constitution ? yet this Commission is asked to 
interpolate this power into the free and written Con- 
stitution of the United States. Mr. Gilpin is a 
lawyer, and it is the more surprising that his zeal 
for the bondholders should have induced him to 
claim such a power for Congress. 

No one contends in America, nor do I suppose the 
learned counsel for Her Majesty's Government would 
maintain, that the law of a territorial government 
has any force beyond its boundaries. If they 
would not, then they surrender their whole case, 
because this proves that the action of the territorial 
legislature is not the action of Congress. Every act 
passed by Congress is a law of the United States, 
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and if the acts of Florida were laws of the Union, 
they would have force and effect beyond the boun- 
daries of that territory, anjrwhere within the limits 
of the federal jurisdiction. It is well settled that 
Congress cannot resolve itself into a legislature for 
particular localities. In the case of Cohens v. Vir- 
ginia, it was held by the Supreme Court that a 
law for the district of Columbia, or any other place 
for which Congress could legislate, was a law for the 
whole country, and its obligations commensurate 
with it. This will be found to be fully sustained in 
all the American courts, and has received special 
confirmation in fourth Gill and Johnson's Maryland 
Eeports, page 135. Any act necessary to be done 
to carry the law of Congress into effect, may be per- 
formed in any part of the United States. In exe- 
cuting the laws of the territorial government this 
could not be done. Process ran in the name of the 
people of the territory, and was stopped by the 
boundaries thereof, and hence the law under which 
it issued could not be a law of the United States. 

But the Constitution settles this question beyond 
all controversy, and I hasten to point out its provi- 
sions to the Commissioners. The first section of 
the first articles is perfectly conclusive, and is in 
these words — " All legislative powers herein granted 
shall be vested in a Congress of the United States, 
which shaU consist of a Senate and House of Eepre- 
sentatives." The power to make laws is not vested 
in Congress and the territory of Florida, but in a 
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Congress composed in a particular manner — ^viz., of 
a Senate and a House of Bepresentatives. Could 
the members of Congress, after having sworn to sup- 
port this Constitution, undertake to vest the legis- 
lative power in a totally distinct government ? If 
the suggestion of such a thing had come from one 
unaccustomed to the obligations of a. written consti- 
tution, it would not have been so astonishing, for 
neither in England, nor anywhere else out of the 
United States, does there exist any correct ideas of 
the obligations of a written Constitution ; but for it 
to be asserted by one who has held a high position 
in the Grovemment of the United States, I con- 
fess, amazes me, and I can only account for it by 
overwrought zeal in advocating the cause of his 
clients. 

The Constitution does not merely prescribe that 
the legislative power shall be vested in a Congress 
of the United States, consisting of a Senate and a 
House of Bepresentatives, but it defines the manner 
in which each House shall be constituted. The 
House of Bepresentatives shall be composed of mem- 
bers chosen every second year by the people of the 
several States, and it besides prescribes the qualifi- 
cations of the representatives and electors. " The 
Senate of the United States shall be composed of two 
Senators from each state, chosen by the Legislature 
thereof." Each House is to determine the rules of 
its proceedings, and among those rules it is required 
that every bill shall be read three times in each 
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house and on diflferent days, unless otherwise ordered ; 
and the Constitution jParther requires, that it should 
afterwards be approved by the President before taking 
eflfect. What purpose can there be in limiting the 
powers of legislation to Congress, if it can vest that 
power in another body wholly unknown to the Con- 
stitution. If Congress may associate the territorial 
legislature as a co-ordinate branch of the law-making 
department, it may, as I have previously said, invest 
the Union Bank of Florida with the same, or the 
British Parliament, and we shall find that, instead 
of being independent, we are still subjects of the 
British Crown. 

But the learned counsel's position is that this act 
of Florida was made a law of Congress, by that body 
having declared that the acts of the Legislative 
Council should be laid before it. This would be 
doing that indirectly which Congress cannot do 
directly. It cannot vest the legislative power in the 
territorial government ; but he maintains that it 
may give to that territory authority to pass laws 
which Congress can silently acquiesce in, and make 
them by that mode laws of the United States. Such 
a doctrine can never find favour in the mind of one 
accustomed to a written constitution, and which the 
members of the Q-ovemment are sworn to support. 
The United States' Government expresses its will, 
as I have already shown, only by act of Congress or 
by treaty, both of which must be passed in prescribed 
forms. They can be bound in no other way, and 
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none of these have been complied with in creating 
the debt of Florida. 

It is asked by Mr. Gilpin, " Where was the autho- 
rity of the territory of Florida to grant charters of 
incorporation?" That question is answered by the 
law of Congress organizing the Territorial Govern- 
ment. By that law it was expressly authorized 
" to legislate on aU rightfdl subjects of legislation," 
and to grant charters of incorporation was every- 
where acknowledged to come within that power. The 
territorial was in all respects similar to a state 
government, which has without any express autho- 
rity exercised this power; and surely, under a specific 
grant "to legislate on all rightfiil subjects," the 
territory may exercise it. The States of the Union 
have far more unlimited powers than those of the 
general Government, though they are not such that 
foreigners so often feel their operation. Since the 
authority of a territory is analogous to that of a 
state, we have but to see what this is in order to 
determine that possessed by the Territorial Govern- 
ment. Congress can only exercise those powers 
expressly granted in the Constitution of the United 
States, or which may be necessary and proper to 
carry these powers into effect, whereas a State 
may do everything which it is not forbidden to do 
by its own Constitution, or that of the United 
States. A State is not prohibited from incorporating 
banks and granting other charters, and hence, under 
the general right of sovereignty, this power has been 
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exercised. The State derives tlie authority to create 
corporations from its inherent sovereignty. That 
sovereignty is embraced in the power " to legislate 
on all rightfiil subjects of legislation/' which is 
expressly granted to the territory. It may, there- 
fore, by virtue of this grant, do that which the 
State claims the right to do without it. 

Fortunately, this question does not depend on 
any reasoning of mine, however satisfactory to 
myself. It has been settled by one of the highest 
judicial tribunals in my country. In the case of 
Williams t?. the Bank of Michigan, reported in 
7 Wendell, p. 539, the Court of Errors in New 
York adjudged that the power to incorporate a 
bank was within the scope of the general powers of 
territorial legislation conferred by the Act of Con- 
gress. This was the unanimous opinion of the Court, 
although there was not in the organization of the 
Michigan Legislature that expression of the popular 
will which Mr. Gilpin seems to regard as so 
essential to the validity of an act of incorporation. 
The Governor and the members of that Legislature 
were appointed by the President, and their acts laid 
before Congress, as in the case of Florida. In 
giving his opinion, Judge Beardsley observed on 
this case, " That the Bank has been created by an 
authority which to us may be regarded as an inde- 
pendent government." In another case reported 
in 5th Wendell, p. 481, Mr. John C. Spencer, 
one of the most distinguished lawyers in America, 
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said, "The territorial governments were alone to 
judge of the expediency of the laws to be adopted, 
and when adopted, until disapproved, they are in 
force." It being established, then, that the Legis- 
lative Council had power to grant charters of in- 
corporation, Mr. Gilpin admits in his Pamphlet, on 
page 36, that these banks were the agents of the 
Territory. Notwithstanding these judicial decisions 
were within the reach of Mr. Gilpin, and probably 
within his knowledge, he still asks by what ex- 
pression of the popular will was this action of the 
Territorial Legislature sanctioned, as if that were 
necessary to render the act legal. This condition 
which he requires was, however, fulfilled. It was 
approved of by the people's representatives, who were 
chosen annually, by universal suffrage. The oppor- 
tunity was thus afforded to express their disapproval 
of any measure of the Legislature at the ballot-box. 
This they did not do. It was not till long after 
the organization of these banking institutions, — 
after the money had been borrowed and partly 
squandered, — that the people objected to the 
measure. Then we have that expression of the 
popular will that the debt is not to be paid by 
those who contracted it. I confess that I have not 
the same respect for this expression of the popular 
will that it seems to command in the mind of Mr. 
GUpin. If the debt was legally contracted, the 
people of Florida ought to pay it. I am aware that 
it is contended on the part of Florida that at least 
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a portion of the bonds were sold contrary to the 
provisions of the law ; of that, I do not intend to 
give any opinion. For the purposes of this dis- 
cussion I am willing to assume that the law was 
complied with, and then deny that the United States 
can be held responsible. But the objection raised 
on behalf of Florida certainly does not apply to the 
whole debt, and the repudiation of that which is 
just receives, I have no doubt, that condemnation 
of the American people which it deserves. 

Mr. Gilpin refers to the clause of the Constitution 
which authorizes Congress to make rules and regu- 
lations for the government of the territories, aud 
observes : — " The rules and regulations which Con- 
gress makes are constitutional, but not so are those 
of any other body. Congress may, and necessarily 
must, act through its agents ; it may constitute the 
Territorial Legislature, or Governor, or other 
fttnctionary, such agent ; but their acts are the acts 
of the principal, if the agent has not gone beyond 
the limits of the delegated powers. The creation 
of these was within the powers of the Territorial 
Legislature, as confirmed by Congress ; it is, there- 
fore, an act of the principal, even if not ratified by 
that principal." These words were, perhaps, never 
before arranged to violate such a well-known 
principle of government. I have shown, by 
judicial authority, entitled to the highest considera- 
tion, that the creation of these obligations were 
within the powers of the Territorial Legislature, 



Digitized by 



Google 



41 

without any confirmation by Congress. Notwith- 
standing this authority, Mr. Gilpin maintains that 
the Legislature may create a corporation whose 
bye-laws and all the acts for its internal regulation 
and government are not constitutional nor valid, 
except as the agent of the Legislature creating it ; 
and hence its acts become laws of the State. This 
egregious error results from misapprehending the 
nature of the Territorial Government. It was not 
the agent of Congress, but the agent of the people 
of Florida. It was appointed by them annually, 
and received its instructions from them, and they 
are the principal, and not Congress. On the people 
of that territory does the responsibility rest, and 
although they may not have held their repre- 
sentatives to a very strict accountability; never- 
theless, it was the act of the people of Florida, 
by their chosen representatives, an independent 
society acting for itself, and those who purchased 
these obligations must look to Florida to fulfil 
them. If the Territorial Government was guilty 
of acts of imprudence and folly, persons invest- 
ing their money should have looked to it. The 
rule of caveat emptor is generally present to the 
minds of capitalists, and if they did not regard it 
in purchasing the bonds of Florida, I am unable 
to perceive what justice there is in shifting the 
consequences upon the Government of the United 
States. 

The learned counsel who opened this discussion 
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placed the claim "upon the principles of equity, 
reason, and public morals." To what kind of equity 
does he refer? Certainly not to that which has 
been, or ever can be, administered by human 
tribunals. He has in his mind a transcendental 
equity which it belongs not to man to administer. 
If it be legal equity to which he alludes, why has 
not this claim been brought before the Courts of 
the United States, for it is alleged that it arises 
under a law of the Territory which has become a 
law of Congress. The Constitution declares " the 
judicial power shall extend to all cases in law and 
equity arising imder the Constitution and laws of 
the United States ;" and if a question does so arise, 
the Supreme Court have held that they must, in 
some form, have jurisdiction, whoever may be the 
parties ; yet in no way has this case been brought 
up for adjudication. The claimants admit in their 
memorial that the United States' Courts have no 
jurisdiction of the case. How then can it arise 
from a law of Congress, or be a case of equity in 
any sense known to the English or American law ? 
The claimants say, because they had a legal remedy, 
and that Congress has taken it away by the ad- 
mission of Florida into the Union as a State. 
What remedy had the claimants against the Terri- 
torial Government which they have not against 
the State of Florida? They could not sue the 
Territory in its own Courts, and there is no juris- 
diction of such a suit given to the Courts of the 
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United States. This must have been understood 
by the claimants when they purchased the bonds. 
We have seen in the message of Governor Eaton, 
returning to the Legislative Council the " Southern 
Life and Trust Company's" Charter for alteration, 
that he said : — " The guarantee of a State or Terri- 
tory is nothing more than a mere promise to do 
a particular act. There is no compulsory/ authority 
whereby the fulfilment of the promise can be enforced; 
it is but the assurance of plighted faith'' This view 
of the Territory's obligations, and the warning 
that no remedy existed against it, was before the 
world, and has not been controverted. The learned 
counsel himself has not even attempted to support 
the assertion of the memorial, that we have taken 
away the remedy of the claimants. The equity, 
then, demanded, is that which has heretofore been 
too subtle for courts of justice, and the case is 
brought before this Commission under the supposi- 
tion that it is endowed with superhuman power. 
The transcendental argument which the learned 
counsel constructed on the broad basis of equity, 
reason, and public morals, must, then, fall to the 
ground. 

The distinguished names of Chancellor Kent and 
Mr. Webster have been introduced into this dis- 
cussion by the learned counsel for Her Majesty's 
Government. Their opinions are entitled to the 
highest consideration everywhere, and no one bows 
to them with more profound respect than I do ; but 
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I confess that I cannot perceive the bearing of the 
opinions cited upon the matter before the Commission. 
It appears that certain persons who were negotiating 
for the purchase of these bonds, or who were already 
interested in them, desired to know whether Con- 
gress could repeal the laws of the Territorial Govern- 
ment by which the debt was created, and the opinions 
of these distinguished jurists satisfied them that 
they run no risk on that score, though Mr. Webster 
said Congress had the power to annul them. If 
anything is to be built upon this dictum attributed 
to Mr. Webster, I must deny any such authority in 
Congress. The Constitution does not, in terms, 
prohibit Congress from passing any law impairing 
the obligation of contraxjts, though it does so in 
eflfect. It has been shown in the course of these 
observations that Congress can exercise no power 
which is not expressly delegated to it, or which may 
be necessary and proper to carry into effect the 
granted powers. The power to impair the obli- 
gation of contracts is nowhere expressly granted; 
and it can never be necessary or proper to attara any 
end of government, and hence it is altogether .beside 
the Constitution to claim for Congress either the 
power or right to impair the obligation of a con- 
tract, or, in other words, to do injustice. No such 
authority has ever been set up by it. It did require, 
in 1836, that all fature charters granted by the Ter- 
ritory should be approved by Congress before taking 
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effect, but there was no intimation that the past 
action of the Territory could be undone. 

Mr. Gilpin says, " that, with a full knowledge of 
the insolvency of the corporations, and the certainty 
that only by taxation could either the interest or the 
principal of these obligations be paid to the holders, 
a clause was introduced into the State Constitution 
prohibiting taxation after Florida should become 
a State, except for the necessary expenses of the 
State Government. To this prohibition of taxa- 
tion Congress absented, and further stipulated that 
for no purpose whatever should the public lands 
within the State be taxed by the State Legislature." 
Therefore Mr. Gilpin would have the Commissioners 
conclude that the United States ought to pay the 
debts of Florida. Does this foUow from his pre- 
mises ? The provision of the Constitution of Florida, 
to which reference is here made, is in these words: — 
"No greater amount of tax or revenue shall be 
levied than may be required for the necessary ex- 
penses of Government." 

It is a most xmwarrantable construction of this 
provision to assert that it authorizes the repudia- 
tion of the debts of the Territory. The principle 
is weU settled that a territorial government may 
contract debts which shall bind its people when they 
are admitted as a State into the Union. This was 
decided in the case of the New Orleans Naviga- 
tion Company, reported in 11th Martin's, page 809. 
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The doctrine of the writers on international law is 
to the same effect. Chancellor Kent thus lays down 
the law in his clear and emphatic style : — " A State 
neither loses any of its rights nor is discharged from 
any of its duties by a change in the form of its civil 
government. The body politic is stiU the same, 
though it may have a different organ of commimica- 
tion." So that whether it was so designed by the 
people in framing their Constitution or not, judicial 
decision and international law both declare them 
unable to rid themselves of their just obligations by 
any new form of government. But it was never so 
intended. It is a necessary expense of a government 
to pay its debts. It is so well understood by the 
tax-payers of Great Britain, that the payment of the 
interest on a debt is a necessary expense of Govern- 
ment, that I did not expect to be called upon to 
prove the proposition . The principles which regulate 
the obligations of Florida towards her creditors are 
fixed by universal law, and could not be affected by 
her admission as a State. Congress had no power 
to require the Territory to be out of debt before 
coming into the Union, and assumed for the United 
States no obligation in consequence of it. 

In regard to the exemption of the public lands 
from taxation, that was specially mentioned in the 
law organizing the Territorial Government. It was 
no new thing to re-enjoin it upon the State autho- 
rities. The same provision had been introduced 
by Congress into every territorial charter from the 
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foundation of the Federal Constitution, and con- 
tinued when the territory became a state. Why- 
should Florida be an exception to the rule ? It is 
well understood by every man of common intelli- 
gence in the United States that the public lands 
never were, in any state or territory, subject to the 
control of either ; and if the claimants did not inquire 
into this when they purchased these bonds, there is 
no justice in making the people of the United States 
liable for the results of their negligence. Suppose a 
man who is in need of money should go to another 
and oflfer to mortgage my house as .security for a 
loan, and, without investigating the title, the lender 
should take a mortgage upon it. When it is after- 
wards shown that the mortgagor had no right 
whatever to my house, am I bound to pay the debt 
when it becomes due? According to Mr. Gilpin's 
doctrine, I am, but according to universal law and 
justice, I am not. This is Mr. Gilpin's argument in 
favour of the liability of the United States derived 
from the pubhc lands. 

1. In the course of these observations I have 
shown that the first position assumed by the learned 
counsel cannot be maintained, and there is no 
liability of the United States upon the ground of 
equity and public morals. 

2. His second point was, that from its origin this 
debt was a debt of the United States as weU as of 
the territory of Florida. I have shown that the 
United States can only contract debts by Act of 
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Congress passed according to prescribed forms, and 
that none of these forms were complied with in the 
supposed assent of Congress to the contraction of 
this debt. The United States cannot contract a 
debt at all except by law or by treaty, which is a 
supreme law, and in neither mode did it assent to 
the Florida obligations. I have, moreover, shown 
by incontrovertible proof that the purchasers of these 
bonds knew the United States' Government was not 
bound for their payment from the price they bore 
in the market, being far below that of the United 
States' stock sold in London at the same time. 

The learned counsel says, whatever may be the 
force of this last argument, that it does not apply 
to his other groimd, which is, " that in any event 
the United States confirmed and took upon itseK 
this debt when Florida was admitted into the Union 
as a State<" 

If the Federal Goverimient took it upon itself by 
the admission of Florida, that was because the act of 
the territory creating it thereby became a law of the 
United States. The same constitutional objection 
here arises that we have already considered, namely, 
that the law authorizing the debt was never passed 
by Congress, nor approved by the President. But 
suppose the mere admission of Florida as a State 
adopted this law into the statutes of the Union, it 
will not be denied that it must have the same effect 
upon the other acts of the territory, and its laws 
have thus at once become laws of the United States. 
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I understand the counsel to admit that this is a 
legitimate conclusion from the premises. If this is 
true of Florida, it is equally true of every other 
territory which has been admitted as a State since 
the foundation of the Government, and all their 
laws are statutes of the United States. Instead, 
then, of one Government, in which all are repre- 
sented, giving laws to the Union, we have besides 
had, at the same time, two or three different terri- 
torial legislatures in remote parts of the coxmtry 
enacting laws for the control of the whole American 
people — a hydra in Government never before 
known to any nation, and this Commission will not 
venture to assume that the people of the United 
States have lived under it for three-quarters of a 
century without having discovered its monstrosity. 
To my mind this is conclusive, that by the 
admission of Florida, the United States did not, in 
any form whatever, assume the obligations of her 
debts, and this Commission cannot refuse to concur 
in this conclusion. 



THE END. 
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